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to tell us about perennial questions of constitutional design. The series democratic decay, executive
offers a rich cinematic exploration of some of the most pressing real-life power, constitutional design,
issues of politics and constitutionalism and is, we suggest, a fruitful separation of powers, law
source of insight for issues of constitutional design and regulation. This and cinema

article proceeds in three parts. In Part |, we sketch the political context

which grounds our analysis, outlining the key constitutional institutions of

the Galactic Republic, and their rapid decline and fall as documented

across the prequel trilogy. In Part I, we outline the existing contributions

commentators have made in respect of Star Wars and its lessons for

constitutional design and regulation—the problem with the concentration

of government power in one person and the risks posed to political

systems by excessive delegation of authority to the executive branch.

We then introduce three more nuanced lessons that we think the films

offer: the 'Publius paradox’; the hollowness of legalism; and the dangers

of confusion at the apex of power. In Part Ill, with detailed analysis of

the films, we show how the Star Wars saga clearly illustrates these

lessons: that a constitutionally weak executive, rather than a strong one,

can be a cause of democratic decay and autocracy, as it proves

incapable of meeting the demands of governance; that commitment to

and obsession with law is not per se any bulwark against autocracy; and

that unclear lines of constitutional authority pose a huge risk at times of

strain and crisis. We argue that the constitutional problem Star Wars

illustrates is more subtle and more important than the dominant

accounts suggest: that under concentration of power creates the risk of

overconcentration of power. If we fear the decay of democracy into

autocracy and wish to respond to it, we must be careful not to

excessively limit or diffuse power. If we do, and begin to see

constitutionalism as solely or primarily a means of restraining

government, we may limit government so much that we cause the very

problem we seek to prevent.
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INTRODUCTION

Despite their massive impact across the culture, and being subject to sustained
analysis in fields such as philosophy® and even other aspects of law,? the Star
Wars films have not been subject to sustained analysis by constitutional scholars.
An exception to this is Sunstein, in his popular book on The World According to
Star Wars, who highlights the politics of the saga:

Star Wars isn’t a political tract, but it has a political message ...
That’s one of the reasons for the universal appeal of the saga.
Whatever your political convictions, and wherever you live, you're
likely to see an Emperor of some kind, and you’re likely to have
some sympathy for the rebels.?

The saga, Sunstein says, criticizes ‘central authority, and its rebel heart lies with
those who try to resist it.”* The prequels, he notes, deal with ‘the rise of tyranny
and the collapse of democracies’, offering ‘a warning about the need for citizen
vigilance against the countless would-be emperors who try to accumulate power
at the expense of the public.”®

Star Wars’ grasp of the nuances of politics is somewhat thin, which is forgiv-
able for a series of science fiction action films. The films initially read as naively
anti-political, believing that politics as practiced in the real world—as a series of

6__is equivalent to corruption, and that political ambition

pragmatic compromises
is fundamentally suspect.” It harkens back to a time—which is always mytholo-
gised, in civilisations past or in a galaxy far away—where politicians were truly
civil, listening, reasoning and debating, acting for a pure people rather than a
corrupt elite.® Sunstein is, perhaps for this reason, sceptical of the depth of Star
Wars’ insights into constitutionalism. Though he notes Star Wars is ‘obsessed
with the separation of powers” it does not ‘have all that much to say about con-
stitutions, at least not directly’. Sunstein maintains, ‘if you’re looking to learn
about constitutional design, Star Wars probably isn’t your best bet.”’° We respect-
fully disagree. We think that, in spite of its lack of political sophistication, the
story of Star Wars has much to tell us about perennial questions of constitutional
design, and it is much more interesting than its basic anti-politics. The series
offers a rich cinematic exploration of some of the most pressing real-life issues of
politics and constitutionalism and is, we suggest, a fruitful source of insight for
issues of constitutional design and regulation.

This article proceeds in three parts. In Part I, we sketch the political context
which grounds our analysis, tracing the form and structure of the constitutional
institutions of the Galactic Republic; the political culture of this polity; the chal-
lenges facing the Republic; and its rapid decline and fall as documented across
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the prequel trilogy.'’ In Part II, we first outline the existing contributions com-
mentators have made in respect of Star Wars and its lessons for constitutional
design and regulation—that the films’ commentary on constitutionalism is as a
story of the ‘problem with the concentration of government power in one person’
and the risks posed to political systems by excessive delegation of authority to
the executive branch.'? We then introduce three more nuanced lessons that we
think the films offer: the ‘Publius paradox’, the hollowness of legalism, and the
dangers of confusion at the apex of power. In Part III, with detailed analysis of
the films, we show how the Star Wars saga illustrates very effectively these les-
sons: that a constitutionally weak executive, rather than a strong one, can be a
cause of democratic decay and autocracy, as it proves incapable of meeting the
demands of governance; that commitment to and obsession with law is not per se
any bulwark against autocracy; and that unclear lines of constitutional authority
pose a huge risk at times of strain and crisis. We argue that the constitutional
problem Star Wars illustrates is more subtle and more important than the dom-
inant accounts suggest: that under concentration of power creates the risk of
overconcentration of power. If we fear the decay of democracy into autocracy and
wish to respond to it, we must be careful not to excessively limit or diffuse
power.'® If we do, and begin to see constitutionalism as solely or primarily a
means of restraining government, we may limit government so much that we
cause the very problem we seek to prevent.

Why Film? Why Star Wars?

Why should we look to learn these lessons through Star Wars, or any film or
piece of literature, rather than history? Certainly, we could look to the fall of the
Roman Republic,'* or the ineffectual American Articles of Confederation of
1777, or the disaster of Weimar Germany.'® But literature offers advantages
that historical examples cannot. In this work, we are engaged in what Jaakko
Husa usefully calls comparative law and literature: looking to literature for com-
parative examples, in the way that we might look to a foreign legal system. Husa
notes that by transplanting legal ideas into fictional worlds which they can con-
trol, authors can explore its implications in a space far less problematic that
transplants in the real world, which are a fraught enterprise.!” One can make a
very pure—if necessarily limited—case about a legal concepts in this literary
sphere. Science fiction presents many rich possibilities, as shown by, for example,
Christine Corcos’ examination of science fiction as a ‘disseminator and critic of
rights talk’.!® Kiernan Tranter, in his 2018 book, illustrates how legality in sci-
ence fiction—from Dune to Dr. Who—can illustrate well various facets of contem-
porary law such as technicality.!® We see our work as cognate with
Tranter’s project.?®
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Our approach also falls into, in Kamer’s typology, ‘film as jurisprudence’
scholarship; what Greenfield and et al. would term ‘legal film and theory’; and
what Tranter and MacNeil both call a ‘jurisprudential reading’ of a popular

t.21 The first advantage of this approach is the level of engagement that litera-

tex
ture, broadly understood, can provide. Watching Shakespeare’s Julius Caesar—
which provides rich accounts of character motivation and vivid experience of the
forceful power of rhetoric and the mentality of crowds—can throw more light on
important questions about tyrannicide than trying to study the historical event
alone, with all its attendant complexity and confusion.?? As Kamir puts it, a
similarity between law and film is that ‘[elach invites participants—viewers,
legal professionals, parties to legal proceedings and/or members of the public—to
share its vision, logic, rhetoric and values.””® We can use analysis of film to make
the law resonant in a way that historical accounts may not be.

Secondly, and relatedly, the reach of cultural touchstones such as Star Wars
is vast, making the insights they can offer orders of magnitude more impactful
than historical examples. Almost everyone knows Star Wars, being the most per-
vasive cultural phenomenon of the last half century. As a series of science fiction
adventure films, it also tells the story of democratic decay in a way that most
people will find more entertaining—well-trodden weaknesses of the prequel films
notwithstanding—than reading a history. In nuancing the message of this well-
known story, we have an opportunity to bring this idea to a wider audience and
to make it more accessible than if it were done with dry constitutional analysis
alone. The very fact that viewers may treat films as ‘just entertainment’ means
that there is an important role for critical academic inquiry, since even very
engaged viewers may uncritically embrace the surface-level lessons of the films
without deeper reflection.? Thirdly, as Kamer argues, films can be
“jurisprudential texts’?® that highlight different aspects of a topic or subjects,
aspects that the law might ignore or decentre. Film, in showing us new and dif-
ferent accounts of what we think we know, can change our perspective and show
us what we miss when look at the more mundane examples that usually populate
our scholarship. Star Wars, we suggest, clearly does this.

A literary or film exploration of this topic also has disadvantages, however.
The obverse of the simplicity that fictional narrative offers over history is that
we are limited in what we can know about the world of Star Wars to that which
is depicted in the franchise, which will be much less than a real-world example.
Though it might appear otherwise at time during the prequel films, their point is
not to be ‘boring political science’®® tracts, but to be science fiction adventure
films, so thus they may not focus on the details of politics as much as we might
wish. On the whole, however, the advantages far outweigh the disadvantages
and offer us a fascinating, novel, and accessible insight into important constitu-
tional issues.
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To be clear, in law and literature scholarship we are not per se interested in
the subjective intentions of the author/director/auteur, which is predominantly
George Lucas in this case. The author’s intention is of ultimately limited rele-
vance to our understanding of texts; it is only when combined with the reader
that meaning is generated, and the author cannot control how their text is
received.?” It is clear that Lucas has political commentary in mind when conceiv-
ing of Star Wars, and that he considered parallels to the collapse of various
regimes.?® But he also acknowledged that people invariably read into the story
their own national perspectives and experiences.?’ His personal views—or those
of anyone else involved in the creation, writing or direction of Star Wars—on the
precise message of the films is not our concern.

Here, we limit ourselves to the Star Wars films, and do not venture into
extended universe material, past or present, or into television. This should not be
taken as a denigration of this material, much of which is very insightful as to
various aspects of the Star Wars universe and its politics, and exploring it fully

would be a worthwhile and useful future project.®°

For reasons of scope, we can-
not undertake that task here, but moreover, we feel there is merit in examining
the films alone to ground our argument. The films are, overwhelmingly, the most
accessible, well-known, and popular aspects of the Star Wars franchise. Far more
people have knowledge of the films than the extended universe. As such, this is

the best place to begin and to ground a constitutional law analysis of Star Wars.

PART | -THE POLICITAL BACKDROP OF THE DECLINE OF THE
GALATIC REPUBLIC

The (Failing) Political Structures of the Republic

In the original trilogy of Star Wars films, we get only a loose sense of the
Galactic Republic, and from the perspective of those who wish to harken back to
its seeming golden age from the oppression and terror of the Galactic Empire.
But when, in the subsequent prequel films, we get to see the old Republic, it is
less a shining city on a hill and more a decaying political and social order facing
severe challenges. One of the problems with mapping the Republic and its issues
is that much of the commentary on it comes from a deeply unreliable source:
Senator (and later Chancellor and Emperor) Palpatine, who repeatedly deceives
essentially all the major characters in the films.?! Moreover, the overall impres-
sion of the prequels is that (to a degree that is wildly implausible, resembling
Karl Poppers conspiracy theory of society®?) many of the major events that lead
to the Republic’s collapse are supposedly orchestrated by Palpatine rather than
naturally emergent phenomena of a complex political system.?® However, other
characters do not contradict Palpatine’s complaints about the Republic, and the
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experience of the Republic over the films seems largely to bear them out. It
seems, then, that Palpatine exploits and exacerbates genuine weaknesses in the
political system rather than creates or fabricates them.

The Republic is extraordinarily large, with many thousand sovereign star sys-
tems, some of which have multiple inhabited planets.?* It is not a comprehensive
political entity, having little control of Outer Rim territories like Tatooine, which
is run by the Hutts and where slavery continues without Republic intervention.®®
We do not get a detailed vision of how the individual systems are run. The gov-
ernance of Naboo shows that elected, term-limited Queens are one method of sys-
tem governance, but this is complicated by the apparent total exclusion of the
Gungans from the system-wide government arrangements, and the apparent
ability for the Queen’s body double to make consequential executive decisions
while impersonating the Queen.?® The Trade Federation is an enormous corpor-
ate conglomeration headed by a Viceroy, but it is unclear if this position is an
elective one or not.

The legislature of the Republic is apparently unicameral—there is no mention
of a lower house—with a Senate comprised of Senators representing each system.
The Trade Federation, as well as having de facto or de jure control over many
systems, is separately represented in the Senate. It seems that Senators act as
agents of the sovereign rulers of the systems rather than as independent repre-
sentatives of the people of the planet.?” We learn in Clones that Senator Amidala
was not elected by the people, but gained her office by royal nomination, suggest-
ing Senators represent the interests of system governments rather than develop-
ing independent relations between their peoples and the Republic. This is similar
to the US Senate in the early decades of the Republic, before the system of direct
election of Senators, or the Congress under the Articles of Confederation.®® It is
also suggested that Senators serve at the pleasure of the system governments.®
Aside from an amorphous commitment to democracy and deep devotion to legal-
ity/procedure (discussed below), the legislative chamber seems to lack substantive
co-operation and is bereft of a purposive vision for politics or a common good for
the Republic.

The executive branch comes in the form of a Supreme Chancellor, who is
described as the ‘leader of the Senate’. We know that the Chancellor is appointed
and removed by the Senate; wields some executive authority,’® and emergency
powers when appropriate, at the request of the Senate; serves for a defined
term;*! and presides over a permanent and influential bureaucracy.

We learn little about the judicial branch in the films, but what we hear of the
courts is not positive. In response to a suggestion Naboo consider judicial action
to seek redress against the illegal invasion, the Queen snaps: ‘The courts take
even longer to decide things than the Senate.” We learn in Clones that Viceroy of
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the Trade Federations remains in office despite four trials in Supreme Court. It
appears, also, that the Jedi also perform forms of extrajudicial adjudication.*?

The picture painted of the Republic’s internal politics across the prequels is
one mired in bureaucratic red tape, sclerotic inaction, and perhaps even corrup-
tion. We are told, in the crawl to The Phantom Menace, that ‘Turmoil has
engulfed the Galactic Republic’ owing to disputes about shipping and ‘taxation of
trade routes to outlaying star systems’. While the Trade Federation imposes a
military blockade, we are told the ‘the congress of the Republic endlessly debates
this alarming chain of events’. Darth Sidious says he has ‘the Senate bogged
down in procedures’ so that it will have no choice but to accept the Trade
Federation’s control of Naboo. His alter ego, Senator Palpatine, makes quite a
downbeat assessment of the state of Republic: ‘The Senate is full of greedy,
squabbling delegates. There is no interest in the common good.” He thinks there
is ‘little chance the Senate will act on the invasion’ of Naboo, even if it is fla-
grantly unlawful. Supreme Chancellor Valorum, we are told, is mired in corrup-
tion allegations and ‘has little real power’, so that the ‘bureaucrats are in
charge now’.*?

One of the core problems facing the Republic is the apparent dominance of the
bureaucracy over the political executive. Palpatine describes them to Queen
Amidala as ‘the true rulers of the Republic’ and suggests that elements may even
be corrupt and in the pay of the Trade Federation. It is seemingly due to their influ-
ence and insistence that Chancellor Valorum defers action on the Naboo invasion so
that a committee of inquiry can investigate the matter. It is this decision to defer
which sparks the Queen, unwilling ‘to watch [her| people suffer and die while you
discuss this invasion in a committee’, to call for a vote of No Confidence in the
Chancellor. Palpatine had pushed her to seek the election of a new Chancellor, ‘one
who will take control of the bureaucrats and give us justice’.

By the time she leaves the capital, Queen Amidala says: ‘It is clear to me now
that the Republic no longer functions.” We do not know why the separatists leave
the Republic in Clones; it seems likely that it relates to the taxation of trade
routes, as the separatist leaders seem to be commercial actors.*® While they are
being manipulated by Palpatine and Count Dooku, their dissatisfaction is pre-
sumably sincere. Dooku is described by a Jedi master as a ‘political idealist’, sug-
gesting his case for the separatists is seen as genuine.’® As Last puts it, ‘they
seem genuinely to want to make a fresh start with a government that isn't
bloated and dysfunctional.’*®

The Role of the Jedi

Though it is not centred in the text of the prequel films, the Jedi is a religious
order. Jedi knights adhere of a religion, albeit one that is ‘hokey’, as Han Solo
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would have it, or ‘ancient’, as one high ranking imperial officer would but it.
(Vader finds ‘his lack of faith disturbing’.) But the Jedi were also ‘the guardians
of peace and justice in the old Republic, before the dark times, before the
Empire’.?” In the original trilogy, we might have thought the Jedi role was simi-
lar to ronin: samurai without daimyo, freelance zen warriors doing justice
throughout the galaxy as they saw fit.“® However, the prequels revealed the Jedi
to be a vast, highly hierarchical, bureaucratised entity with Councils, official sta-
tus, and official duties: acting as ambassadors or bodyguards, solving border dis-
putes, and—in the latter days—serving as military leaders. As we will discuss
further below, the constitutional status of the Jedi Order is deeply unclear. In
particular, ambiguity over whether the Jedi Order acts at the behest of—or are
the ultimate supervisors of—the Supreme Chancellor proves deeply problematic.

Legality in the Star Wars Universe

There is one political/moral commitment most political actors in the Republic
seem to share: obsession with legality, particularly with formalistic legality.
Trade Federation Viceroy Nute Gunray insists to the representatives of the
Senate that ‘our blockade is perfectly legal’. He hesitates to invade the planet on
the orders of Darth Sidious, asking tentatively ‘My Lord... is that... legal?*®
(The future Emperor’s response is ‘I will make it legal’). He later insists: ‘We
would never do anything without the approval of the Senate’. The greatest threat
to the Federation appears to be Senate revocation of their trade franchise. Yet,
form is all that matters: once the invasion can be made formally legal, nothing
else is of concern. His plan is that he and the Queen of Naboo will sign a treaty
that ‘legitimize our occupation here. I have assurances it will be ratified by the
Senate.” It is implied that the Federation would kill the Queen but for the need
for her to sign this document. The Senate itself is committed to formalistic legal-
ity, ‘bogged down in procedures’ and investigative committees, wedded to the let-
ter of the law,’® apparently willing to accept a treaty signed at the barrel of a
gun as a satisfactory resolution of events. The Separatists—breaking away from
the Republic and creating a new legal order—do so by signing treaties, and some
are concerned that their actions in doing this will be ‘construed as treason’.
Everyone in the Star Wars universe is committed to legality. The bad guys are
committed in form and name only, but they are still committed.

Fall of the Republic

The separatist movement introduced in Attack of the Clones violently secedes
from the Republic following the dramatic Battle on Geonosis and form a break-
away political entity known as the ‘Confederacy of Independent Systems’, a move
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the Republic was paralysed and powerless to prevent given its lack of armed
forces beyond the ‘peacekeeper’ Jedi. Reeling from the crisis, the Senate eventu-
ally responded by vesting extensive emergency powers in Chancellor Palpatine
and allowing him to rapidly commission an enormous standing army to battle
the secessionists, an army which would be commanded by the ‘peacekeeping’ Jedi
Order. In Revenge of the Sith, Chancellor Palpatine/Darth Sidious uses this army
and these powers to defeat the separatists, consolidate his internal authority,
and crush the Jedi Order using an order pre-programmed into the Republican
clone soldiers. With this done, he reconstitutes the Republic as the Galactic
Empire with him as Emperor. This move to sovereign dictatorship was met with
minimal opposition in the Senate; in fact, it receives ‘thunderous applause’. The
‘dark times’ of the Empire had begun on an optimistic note.

PART Il - STARS WARS, CONCENTRATED POWER AND DIFFUSE POWER
Prevailing Narratives: The Dangers of Concentrated Power

We do not labour in untilled soil when it comes to Star Wars’ lessons for law and
politics. Renowned legal scholar and self-declared Star Wars fan Cass Sunstein
has engaged with what he describes as the series’ ‘obsession’ with the separation
of powers and ‘constant fear’! of tyranny. According to Sunstein, the saga impli-
citly ‘criticizes centralized authority’ and its sympathy clearly lies with those
who “ry to resist it’ and who put their faith in democracy.?? Star Wars’ arresting
depiction of the decline of the Galactic Republic offers a ‘warning about the need
for citizen vigilance against the countless would-be emperors who try to accumu-
late power at the expense of the public’.??

Clearly buttressing this interpretation, Sunstein says, is the intentional par-
allel between the Senate’s delegation of broad powers to Supreme Chancellor
Palpatine and the Weimar German Parliament’s enactment of the Enabling Act
in 1933 which gave plenary powers to Chancellor Hitler to rule by decree. Like
Hitler, Palpatine also used his delegated powers to amass a large degree of uni-
lateral authority and national security powers, and eventually deployed these
emergency powers to brutally crush his opponents. For Palpatine, this involved
invoking Order 66—a programed command to the clone troopers of the Republic’s
Army to kill all the Jedi—to implement a purge of the Jedi Order.?*

In a review of Sunstein’s book, Somin queries whether the series does in fact
take a benign view of democracy, contrasting the series sclerotic depiction of the
Senate with the heroic portrayal of the Jedi Order, an ‘unelected elite of genetic-
ally superior Force users that usually has little if any accountability to democrat-
ically elected bodies.””® For Somin the entire series might be read as implicitly
conveying a ‘message that the antidote to tyranny and oppression is to make
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sure the right people are in power’.”® If one were to work with Aristotelian classi-
fications of political regimes, the series’ depiction of politics can be read as a
pean to the merits of rule by virtuous aristocracy as opposed to democracy and
majoritarian self-government.’

But Somin and Sunstein agree that the series does raise the ‘question of the
extent to which it is a good idea for the legislature to delegate’ copious powers to
the executive given that Chancellor Palpatine is able to ‘subvert the Galactic
Republic and turn it into a despotic empire by utilizing’ the very emergency
powers delegated to him by the Senate. Both accept that it is the concentration
of power in the Chancellor that leads to the ‘replacement of the Galactic Republic
with the dictatorship of Emperor Palpatine’.’® For commentators who share
Sunstein’s reading, the main constitutional lesson from the rise of Palpatine—
from scheming Senator promising to be a reforming figure, to strong Chancellor,
to totalitarian Emperor—is the immense danger in accumulating power in a sin-
gle person or body.

This line of argument echoes central axioms of liberal constitutional theory.
Executive power in many strands of liberal thought, is a constitutional anomaly
or necessary evil.?® The kind of broad and deep discretionary power—often only
loosely constrained by law—associated with a powerful executive is troubling for
those who see the potential for arbitrary political power as posing the greatest
risk to good government and public welfare.® Concentration of immense political
authority and leadership in the hands of a narrow few in the political executive
can also invoke the uncomfortable spectre of absolute monarchy or dictatorship.®!
Suspicion toward executive power in liberal constitutionalism is unsurprising
given contemporary constitutionalism’s origins in revolts against the abuses of
monarchical authority unbound by law. Locke and Montesquieu pointed to the
‘long train of abuses, prevarications and artifices’ associated with absolute rule to
justify concepts like separating political power in different institutions and for a
modest executive role.%?

This mode of thought remains enormously influential and undergirds liberal
constitutional theory concerning the executive branch: a powerful executive faces
fewer veto-gates when trying to turn its power to abusive ends, and this is dan-
gerous and undesirable. Indeed, it has been suggested the argument that ‘too lit-
tle constraint can have bad effects such as abuse of power’ might be the ‘main
thought of liberal constitutionalism’.%® These sorts of argument also chime with
extensive scholarly discussion of the impact of emergencies on constitutional sys-
tems, which dwells on the potential existential threat they can pose to core val-
ues of constitutional democracies.® This threat is typically said to stem from
vesting vast power in the executive, which can then rely on the pretext of quel-
ling an emergency to deploy its authority to suspend constitutional norms and
rights, erode democratic governance, and usher in authoritarian government.®®



CASEY AND KENNY = HOW LIBERTY DIES IN A GALAXY FAR, FAR AWAY

On one view therefore, the Star Wars saga is a fictional but compelling picture of
the necessity of constraining public power—especially executive power—lest it
run riot and undermine the constitutional order from within.

We seek to build on these insights, arguing that the relevance of Star Wars’
portrayal of political and constitutional issues is deeper and richer than has hith-
erto been explored. The foregoing insights are not wrong—these risks are real,
and Star Wars illustrates them—but they are only part of what the films can
teach us. The most important constitutional lesson of Star Wars is, counterintui-
tively, that the contrary danger also exists and must be given weight: weak gov-
ernment, excessive diffusion of authority, and rigidly legalistic thinking can lead
to excessive concentration. The roots of the demise of Republic lie not in the
excessive strength of the State and its political institutions, but from their severe
weakness and an excessive diffusion of authority and power.

Three Issues: The Publius Paradox, Legalism, and Confusion at the Apex
of Power

Although many contemporary strands of liberal constitutionalism regard consti-
tutional rules as a negative constraint on government and state power, there are
rich veins of constitutional thought which regard them first and foremost as
empowering political institutions to act for the good of a polity, and to be able to
respond to the contingencies of politics.?® One of the most notable proponents of
constitutionalism as a profoundly empowering social practice was Alexander
Hamilton, who famously wrote in defence of a robust national government in the
Federalist papers under the pseudonym Publius. The American Articles of
Confederation of 1777 suffered excessive weakness, with a government of modest
powers that lacked a strong central executive, robust legislature, or ability to
organise militarily. The US Constitution of 1787, that Hamilton was arguing for,
sought to remedy this, providing a strong central authority and more empowered
legislature to keep diffuse parts of a union together and defend it effectively. But
this was also the flashpoint of controversy around the Constitution, as various
states and political grandees feared excessive central authority would threaten
the liberty on which the American experiment was founded.

In defending the Constitution against these charges, Hamilton stressed the
need to avoid overly constraining state power, so that it could better respond to
the exigencies and necessities of political life.®” If government was not strong
enough, Hamilton argued, then there was a risk it might have to ‘over-leap the
bounds’ imposed by law, just as Rome was obliged to short-circuit its very elabor-
ate system of checks and balances during times of crisis by creating dictators®®
who could suspend the law in an attempt to save the polity.®® America, perhaps,
was lucky that the Articles of Confederation did not end up with this result.

n
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Washington—beloved general at the head of a dissatisfied army in the mid
1780s—could have exploited its weakness if he had personal ambition to rule.

Vermuele has dubbed this the ‘Publius Paradox’, a principle of Hamiltonian
constitutional design which cautions against excessively weakening the govern-
ment—including the executive—out of fear of abuse of power.”” This paradox is
based, Vermeule says, on an observable structural tendency for different political
regimes to create or risk perverse consequences through attempts to constrain or
incapacitate the State.”’ The perverse consequence is that if the State is
denied the

power to do what is necessary in order to survive, it will be
forced to push past the boundaries that the law imposes—either
by changing the law to meet the demands of new and unforeseen
situations or, in extremis, by throwing off the restrains of law
altogether.”

In other words, excess of constraint—tightly binding government to ensure it will
not become too powerful—can ironically create sclerosis and dysfunction that
leads to the very excessive executive empowerment that we seek to avoid.”® The
new and unforeseen circumstances referred to be Hamilton may encompass
threats natural threats like environmental catastrophes; internal political trou-
bles like sedition and secession; and dangers outside the polity, such as
armed invasion.”™

When it comes to the executive branch, this principle cautions against its
excessive constraint on the premise that doing so may have the perverse effect of
ultimately strengthening it excessively.”® This paradox is realised in circumstan-
ces where the executive might be forced, in order to safeguard the polity or
respond to very pressing social need, to break from restraints it has been put
under and act extra-legally out of sheer necessity.”® An executive branch unable
to respond robustly to issues of great concern to the polity may eventually
prompt ‘procedural impatience and general contempt for parliamentary institu-
tions’ and legal constraints perceived as a chokepoint to robust political action
needed to preserve goods like peace and prosperity, and thus lead to demand for
extraconstitutional action.”” Law, process, and procedure become the enemy of
necessary action and are cast aside. ‘If the bonds of constitutionalism are drawn
too tight’, concludes Vermeule, ‘they will be thrown off altogether when impera-
tive need arises.””®

Constitutionalism is ultimately purposive. It exists to structure and control
governance, but also to enable it.”® If we are too fixated on the restraints we
wish to impose, we risk forgetting that the restrained power must be effective, or
those subject to it will cast it off in favour of something that fulfils its purpose of
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enabling effective governance. In times of exigency and crisis, that will often be
the very unconstrained power that is feared. The Publius paradox shows us
when dealing with complex systems like constitutions and the state, we cannot
expect simple linear results—that if some restraints are good, more restraints
are better.®® The restraints, at a certain point, become self-defeating. Of course,
it is not simple to draw the line, as the correct balance will vary with time, place,
and context, changing with circumstances that cannot be easily foreseen.®!
Crucially, this paradox shows us that constitutional designers cannot not under-
value the need for a robust executive. Even if the fear of executive strength is
prevalent, an excessively weak executive similarly carries serious dangers to a
political community.

One way that the insight of liberal constitutionalism can play out is with a
focus on and obsession with legality and legalism. Disregard of the law; insuffi-
cient attention to legal structures and requirements; a preference for extra-legal
solutions—these are said to the seeds of democratic decay and authoritarianism.
However, it is not commitment to legality per se but commitment to a rich and
substantive vision of legality that might protect against democratic backsliding.
Commitment to legality—particularly procedural legality—is not sufficient
because it pays too much regard to the means and not enough regard to the
ends.?? Procedures are important, but only insofar as they enable and restrain
government in the right way.®® A thin vision of law will enable anything done
within the formal bounds of the system without question, even if that is blanket
signing over of emergency powers or vast extension of a leader’s term in times of
exigency. One must have a substantive and thick vision of why legality is import-
ant, and what a commitment to legality accomplishes, in order to prevent demo-
cratic decay. Scheppele highlights that many autocrats, far from operating
outside the law, use the law to set up and consolidate their autocracies, a phe-
nomenon she terms autocratic legalism.®* The idea of a system of ‘rule by law’,
often associated with east Asian autocratic states, is similar.’® We should thus
be wary of seeing a fixation on legality, without more, as a virtue.

A similar and related problem for constitutional orders comes from confusion
about the lines of power and authority. While checks and balances demands that
there be multiple centres of power, and that they overlap in certain respects,
effective governance ultimately requires a clear sense of who is in charge and
when—and to whom—they are accountable. In many schools of jurisprudential
thought, the legitimacy of political authority and law stems at root from their
‘sheer ability to coordinate the affairs of the populace in the interests of the com-
mon good’.®® Legal ordinances promulgated by political authorities with the cap-
acity to settle co-ordination problems offer polities an effective way to
authoritatively determine how a community ought to pursue the welfare of its
citizens, ensuring conflicts are settled in an orderly fashion.®” Constitutions
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which create, sustain, and allocate public power play a critical role in allowing
polities to structure political authorities in a manner conducive to the task of
making and enforcing rules for the good of a people inhabiting a particular
area—be it a region, country, planet, or galactic federation.®® A constitutional
order which has major ambiguity over the locus of political authority—which offi-
cials have ultimate care of the common good—risks upsetting a polity’s capacity
to perform the most basic function of settling co-ordination problems amongst its
populace. It also risks constitutional crises when it is hard to tell if some action
is a legitimate constitutional policing of the bounds of power or an illegitimate
coup. As we shall see, the story of the old Republic teaches these three les-
sons clearly.

PART Ill: LESSONS FROM THE FALL OF THE REPUBLIC: DANGERS OF
WEAK GOVERNMENT

The Old Republic and the Publius Paradox

From engaging with the Publius paradox we can grasp the main lesson the Star
Wars saga holds for constitutional regulators,®® and for public understanding of
constitutionalism. It is not, as some would have it, that concentration of power in
a single person or body is dangerous and should be avoided in favour of an elab-
orate system of checks and balances. Unless qualified, this suggestion does not
do justice to the political and constitutional complexity of these events. The most
compelling constitutional lesson to draw from Star Wars is, instead, the dangers
of weak government.

We can see this by considering the following: Why did emergency powers
have to be granted to the Chancellor in the first place? Why did an enormous
army have to be created essentially overnight and thus without formal planning
or oversight? Why was the Republic unable to prevent unilateral secession? And
why was there such little resistance to Palpatine’s eventual takeover and aboli-
tion of democratic governance? One answer to these questions is that the
Emperor duped everyone, and the saga is just a story of grand deception. But
this is not a credible reading. Even granting Palpatine’s considerable force power,
there is no way that any individual or small group could manipulate a system
this large and complex to create these problems.?® At the very most, they could
prey upon and exacerbate severe weaknesses already present in the system. The
Emperor may exploit—but he did not create—the failure of the Republic. The
better answer to these questions, we argue, is that Republic’s government was
too weak and diffuse to cope with the challenges faced by its citizens, and that
its overly weak government was liable to mutate into tyranny.
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The first core weakness of the Republic is the lack of any standing army or
any military organisation, and its reliance on a tiny group of peacekeepers to
secure order in a sprawling polity. Despite its immense size, the Republic lacks a
permanent, well-resourced, standing army or police force. Instead, it relies on the
Jedi Order, a (comparatively) tiny order of very powerful, politically independent
religious warriors. The Jedi have an ambiguous position in the constitutional
structure of the Republic. They are nominally completely independent and
autonomously controlled through their own hierarchy, at the apex of which sits
the Jedi Council.”® That said, Jedi regularly serve the Republic and Supreme
Chancellor as ambassadors and peacekeepers, as ‘guardians of peace and justice’.
Powerful as they may be, it is untenable that the executive of such a vast govern-
ment could rely on such a tiny band of peacekeepers to keep the peace and
enforce the Republic’s law across a sprawling federal system. Unsurprisingly, it
has several negative consequences. The Jedi’s scarce numbers mean the
Republic’s ability to enforce and execute its law are seriously compromised. We
are told in The Phantom Menace that slavery is rampant in the outer rim territo-
ries, where the Republic ‘doesn’t exist’; the Jedi both cannot and will not do any-
thing about it.°? There is also no army to stand up to the militarised trade
federation when it blockades Naboo; the Republic’s greatest threat to use against
the Federation is revocation of its trade franchise.

The Republic’s impotence continues in its inability to respond decisively to
the growing, highly militarised separatist movement in Clones that wished to
unilaterally (presumably illegally) split the state apart and form a new political
entity. The separatists explicitly exploit the weakness of the Jedi, and their
inability to match up militarily to their private armies: ‘The Jedi will be over-
whelmed. The Republic will agree to any demands we make’. Given that there
are at most a few thousand Jedi, it is inconceivable that they would be able to
cope with any widespread unrest in the galaxy-spanning Republic. Senator
Amidala’s—and her opposition’s—year-long fight against the Military Creation
Act is thus deeply misguided: there is no existing force that can possibly meet
the needs of this Republic in a time of any significant unrest.

This problem is compounded by the apparent inability of the Senate to pass this
Act with expedition when it becomes obviously necessary. We are told by Senator
Organa that ‘The Senate will never approve the use of clones before the separatist
attack’. This leads one of Palpatine’s advisors suggests that ‘If the Senate votes the
Chancellor emergency powers, he could approve the use of the army in a minute.’
With secession actively taking place, and the Senate incapable of passing the most
self-evidently necessary legislation for the security of the Republic, the only course
left is to vote emergency powers to the Chancellor when he promises to use them to
create such an army. Palpatine, addressing this call, says that It is with great
reluctance that I have agreed to this calling. I love democracy... I love the
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Republic. The power you give me I will lay down when this crisis has abated’.”® His
chief action with these powers is simply to do, in a timely manner, what the Senate
cannot: create a Grand Army of the Republic to keep its political integrity.

If the Republic always had a robust executive capable of acting to ensure
steady enforcement of the laws, prevent the use of unlawful private military force,
and quell dissident activity before it spiralled into full-scale war, then the enor-
mous and radical constitutional shifts we see in the films—concentrating (increas-
ingly, as the war goes on) more power in the Chancellor—may not have been
necessary. It would also have been possible to have proper democratic checks and
processes on the use of force and war powers. These ideas would have been domes-
ticated into the ordinary operation of the constitutional order, made subject to a
web of oversight, and not experienced as a sudden rupture which thrust the polit-
ical system into unfamiliar territory and chaos. Indeed, a stronger executive might
have prevented the secession movement and the breakout of a destabilising war
entirely, long before Palpatine came to power. It is hard to imagine similar auda-
city would be shown by the ‘cowards™ in the Trade Federation and other seces-
sionists if the Republic enjoyed capacity to execute the law and defend the
integrity of the State with Hamiltonian qualities of vigour and dispatch.?®

Star Wars thus exemplifies the Publius Paradox: excessive weakness in the
State and executive mutated into despotic strength through the consolidation of vast
emergency powers in the Chancellor, and cemented through the overwhelming
acclaim of the Senate. Sunstein is thus correct when he says that, ‘Emperor
Palpatine is able to rise to power only because of the ceaseless, pointless squabbling
of the legislative representatives in the Republic®®. But taking a wider temporal
and institutional view, his rise to power was facilitated because the weakness of the
Office Palpatine came to hold. It is not just that the Office of Chancellor was too
strong at the end; it is that it was weak at the beginning. This created the political
chaos and instability on display throughout the trilogy, chaos Palpatine would cynic-
ally exploit to implement dictatorship and Empire to restore order and security.

The second core weakness is the seeming dominance of the executive branch
by unelected bureaucrats which generated resentment and allegations of regula-
tory capture. We are also told that the ‘bureaucrats’ are the real power behind
the Chancellery and executive authority, and that they are to be in the pocket of
the very industries and factions they are supposed to be regulating in the public
interest. In other words, instead of being dutiful agents of the Chancellor, they
are highly autonomous and use their power for self-serving ends. This picture,
though painted by Palpatine, is plausible enough to convince various political fig-
ures to remove Chancellor Valorum in The Phantom Menace.

While constitutional discourse regularly expresses concern about the dangers
of too much executive control over the bureaucracy and the erosion of bureau-
cratic independence, it shows less concern about bureaucrats with too much
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autonomy and insultation from the executive. Certainly, loss of independence is a
real concern, as it may lead to policy anchored on ‘false factual premises or faulty
97 with negative effects on the welfare of citizens.”® But bureaucrats

exercising capacious policy authority with large degrees of autonomy and insula-

theories

tion from political executive direction may create institutional choke points which
frustrate or obstruct the executive’s pursuit of substantive goals necessary for
securing the common good.?® If the bureaucracy is captured by powerful private
interests, ossified due to excessive and misguided conservatism, or has its own
ideological commitments, it may act as a powerful veto player'°® and create iner-
tia, frustrating the executive’s pursuit of the common good.'°! In Star Wars, cor-
rupt bureaucrats appear to direct the political executive rather than the other
way around. The frustration that attends this bureaucratic capture is core to
Palpatine’s effort to delegitimise the Republic as a form of government. The
Senators who welcome Palpatine’s Empire may have queried what good parlia-
mentary democracy is if it has long been a shell for a weak executive dominated
by a captured bureaucratic apparatus.

The Hollowness of Legality

The fact that the Galactic Republic was so committed to legality when it fell
serves as a vivid illustration of how commitment to law alone is an insufficient
defence against democratic decay. The (almost blind) faith that the political oper-
ators of the Republic display in the importance of legal validity, and the
adequacy of legal remedies, is not a virtue. It is, in fact, suggestive of a political
culture that has lost sight of what is substantively important due to its fixation
on form. This is a culture unaware of its own erosion, because once formal adher-
ence to legal norms is maintained—the Chancellor was properly voted emergency
powers, the term limits were waived with the consent of the Senate—there is no
sense that these actions might undermine the central democratic tenets of the
state. This is another somewhat counterintuitive insight, similar (but not identi-
cal) to Scheppele’s autocratic legalism or the idea of rule by law.’°? We might
think that democratic decay happens in places where the law is disregarded or
disrespected, where there is no rule of law. However, it is just as likely to happen
in places with extraordinary respect for the law, but where the rule of law is
reduced to a pious intoning of words rather than a substantive commitment to
the core purposes of having a political culture that is committed to legality.

Confusion at the Apex of Power

As noted earlier, it is essential to have a clear sense of who governs and who, in
exigent circumstances, checks the government. An excessive diffusion of

17



LAW & LITERATURE

18

responsibility at the apex of power—or uncertainty as to where legal and consti-
tutional responsibility to check power rests—is problematic and even dangerous
in a constitutional system. This problem also beset the old Republic and was
another major reason for its decline. More specifically, there was a serious confu-
sion about who was the ultimate guardian of the common good of the Republic
and defender of the constitutional order: the Supreme Chancellor or the Council
of the Jedi Order?

As noted above, the prequels revealed the Jedi were not a scattered band of
nomadic warrior-monks, but a vast, highly hierarchical, bureaucratised entity
with baroque councils, official (but ambiguous) legal status, and official duties.
The Jedi are led by a Council of Masters that ‘elects its own members.”'?® They
claim, at points, to act in the name of the Senate,'® and to have general alle-
giance to the Republic!®® and to democracy,’’® but the actual allocation of power
and their place in the legal hierarchy of the Republic is unclear. The most prob-
lematic ambiguity is the question of who, if anyone, controls the Jedi? This is not
answered in the films. The most plausible interpretation, we think, is that the
Office of Supreme Chancellor and Jedi Council both consider themselves the
ultimate custodian of the political community, and there is no clear constitutional
resolution of this dispute.

In TPM, two Jedi are dispatched on a secret mission by the Chancellor, seem-
ingly posing as ambassadors. But it is unclear who if anyone can order the Jedi.
Indeed, the Jedi seem fiercely independent. When Chancellor Palpatine tries to
intervene to have Anakin Skywalker appointed to the Council, the Jedi find this
move ‘disturbing’, do not allow it ‘lightly’, and in the end seem to accept it only
because they wish Skywalker to spy on the Chancellor on their behalf. Obi-Wan
makes it clear that “The Council doesn’t like it when [the Chancellor] interferes with
Jedi affairs’. Though the Chancellor has personal influence over Anakin, he does not
have any authority to order him as a Jedi: when the Chancellor tells him to leave
Obi-Wan for dead at the beginning of ROTS, Anakin point-blank refuses.'®

At various points, it appears that the Jedi play a major role in military or
governance matters, essentially standing as an independent, near-militarised
branch of government. In Clones, Mace Windu reminds the Chancellor that the
Jedi cannot protect the Republic in a war: ‘We are keepers of the peace, not sol-
diers’. However, notwithstanding such protestations they clearly serve a highly
martial role. Obi-Wan asks the Council in Clones if it authorised the creation of
a clone army. It did not, but this suggests that it could have, within its powers
and bailiwick. Similarly, when the clone army arrives, the Separatists wonder:
‘How did the Jedi amass an army so quickly?’°® The Jedi then direct the war
effort, immediately taking on roles as generals. Thus, the argument that they are
not soldiers rings hollow. We also see evidence that the Jedi are not just

respected but feared.'®®
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The Jedi are also, at the decline of the old Republic, clearly arrogant. Obi-
Wan says the Anakin has become arrogant, and Yoda notes this to be a prevalent
problem in the Order. The prequel trilogy provides many other examples.!'® The
Emperor in ROTS says ‘Your arrogance blinds you, Master Yoda’—and he has
a point.

All this comes to a head when it becomes clear that the Jedi see themselves
as not only the police of the state, but as policing the state. At the end Clones,
observing the start of the Clone Wars, the Jedi declare that they will keep a
‘closer eye on the Senate’. In ROTS, the Jedi perform a literal police action
against the Chancellor, something they intended to do even before finding out he
is a Sith Lord. The Jedi Council—because Mace Windu has ‘sensed’ a plot to des-
troy the Jedi—suggest that if Palpatine ‘does not give up his emergency powers’
after the death of the Separatist’s military leader, he should be ‘removed from
office.’’'! Windu says that the ‘Jedi Council would have to take control of the
Senate in order to secure a peaceful transition’.

Palpatine lures Anakin to betray the Jedi by persuading him of a Jedi plot:
‘The Jedi Council want control of the Republic. They are planning to betray me.’
He says they don’t trust ‘the Senate. Or the Republic. Or democracy, for that
matter’. Palpatine, again, has a point. When the Jedi Council asks Anakin to spy
on the Emperor, Anakin points out that this is treason, to which Obi-Wan
replies—unsatisfactorily—'We are at war, Anakin’. This suggests the Jedi see
themselves as having an unbounded, plenary power to defend the Republic by
whatever means they think necessary.

When Anakin comes to tell Windu that Palpatine is a Sith Lord, he and sev-
eral other armed Jedi are already ‘on [their] way to ensure the chancellor gives
up his emergency powers to the Senate.’ Confronting him, Windu places him
under arrest ‘In the name of the Galactic Senate of the Republic’, though it is
unclear that there was any actual authorisation of this police action by the
Senate. Palpatine—not without cause—suggests that this is ‘treason’ and ‘the
Jedi are taking over’. This action is made even more legally dubious given that,
throughout Revenge of the Sith, the Chancellor is clearly reliant on the Senate
and is not (yet) an autocrat. The Senate votes to continue the war; the choice is
not his alone. The Senate ‘is expected to vote more executive powers to the
Chancellor’, again suggesting that the Chancellor’s power is still far from abso-
lute and that he enjoys (and requires) the ongoing support of the Senate. Though
Palpatine has ‘managed to stay in office long after his term has expired’, we are
told that this is only because the Senate demanded it. Even after the formation
of the Empire, the Senate is not dissolved for many years, and even then, the
decision is seen as risky.''? Thus, though he may say to the Jedi who come to
arrest him, with bravado, I am the Senate!’, Windu is right (in a sense other
than his intended one) when he says: ‘Not yet’.
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Though initially planning to bring him to account before the Senate, Windu
decides that he is ‘too dangerous to be left alive’. Anakin protests that he ‘must
stand trial’ and that this is ‘not the Jedi way’. (Windu himself said in Clones that
assassination was not in a Jedi’s character). ‘He has control of the Senate and
the courts.” Anakin’s interpretation of events is not clearly wrong when he later
says: ‘The Jedi have tried to overthrow the Republic... I saw Master Windu
attempt to assassinate the chancellor myself. Palpatine’s subsequent reaction—
that ‘every single Jedi... is now an enemy of the Republic’—is clearly dispropor-
tionate and presumably cynical. We know where this is going and that when he
promises that soon ‘we shall have peace’, this will be the peace of the henhouse
when the fox has finished her work. But his version of events, which suggests
that the Jedi’s actions are extra-legal and treasonous, is true, from a certain
point of view. The fact that Palpatine’s version of events was readily believed by
the Senate shows that the Jedi’s betrayal was a risk within their contemplation.

Star Wars shows the risk of having two rival guardians of the constitutional
order, with no means to choose between them. This constitutional tension tips
over into chaos when their rival claims meet in violence. There is a lesson here
for any who want to build a stable constitutional order.

CONCLUSION

The untold side of the constitutionalism of the Star Wars saga is that the Empire
rose because of the foundational constitutional weakness of the Republic, its
muddled hierarchy, and its commitment to a thin formal legality. When
Palpatine finally declares that ‘In order to secure security and continued stabil-
ity, the Republic will be reorganised into the FIRST GALACTIC EMPIRE for a
safe and secure society’, Senator Amidala says: ‘So this is how liberty dies: with
thunderous applause’. She might consider that a large part of this applause may
be that many of her fellow delegates clearly agree that ‘a rough, tough central
authority, whatever its shortcomings, is infinitely superior to a rudderless, pas-
sive confederacy’’!® that lacks any sense of purposive rule or animating vision.
The Senators are trying to achieve basic security and action in the face of mired
mismanagement that puts them in peril and cannot fend off civil war and illegal
military action. As Sunstein points out, ‘a lot of people’s political preferences are
weakly held. They aren’t sure what to believe’.'** Most people care only about
day-to-day life, and Last suggests that “The Empire has virtually no effect on the
daily life of the average, law-abiding citizen.”''® If the Republic ‘failed miserably’
in restoring order and ending chaotic political violence says Sunstein, then ‘the
Emperor succeeded’.’'® By the time the full cost of this is apparent to most peo-
ple—perhaps not until Alderaan is destroyed by the Death Star some twenty
years later—it is far too late.
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For the avoidance of doubt, we are not here to defend the Galactic Empire, or
any empire—we come to bury Caesar, not to praise him.''” Our point, rather, is
that Star Wars teaches a lesson about constitutional governance, and how to
avoid the slippery slope to tyranny, but it is not the one that people think and
which dominates discourse on the topic. It is also probably not the one that char-
acters in the Star Wars universe internalise. In the most recent trilogy, we see
the fall of the New Republic. While we don’t get much sense of the politics of the
New Republic, we get a sense that it repeated the mistakes of its republican pre-
decessor.!'® Perhaps in an effort to contrast itself to its imperial predecessor, it
seems to be somewhat anti-militaristic: rather than directly stand up to the
highly militarised First Order itself, it backs a (possibly extra-legal) ‘Resistance’
led by Leia, to do this in its stead. This ends badly in The Force Awakens, with
Star Killer Base wiping out the central governing planets of the Republic in one
fell swoop. Weakness of governance and unwillingness to establish a strong state
seems, once again, to lead to ruin for the Republic. At the end of this new trilogy,
with the Sith once again vanquished (for now), we do not get a sense of what will
come next and whether the cycle of collapsing Republics will continue. But here
in the real world, or in the Third Republic in a galaxy far, far away, attending to
the lessons of why the old Republic fell can offer valuable insights into not—for
fear of the giant wielding its strength''®—binding the state so tightly that it slips
into the very tyranny we seek to avoid.
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